


The year 2010 is approaching and the Lisbon strategy will have to be
replaced by a new strategy. The Foreign Ministry has asked the National
Board of Trade to discuss ideas for external commercial policies to sup-
port the reforms carried out domestically to increase growth. This can be
called an “external dimension” of a new strategy. For this purpose we
have written eight reports, covering a range of areas, and a summary.
You can find it all at www.kommers.se/trade&growth

Both external trade in services and competition in the internal EU
service market are crucial to future growth. However, several barri-
ers to trade remain in the EU, both for EU-based suppliers and for
those from third countries. This results in less than full competition
on the Internal Market. High barriers also remain in many of the
EU’s major trading partners

Several proposals are put forward in this paper on how to enhance
external trade in services, and thereby increase service competition
in the EU. They build on suggestions made previously or on meas-
ures that have been developed for the Internal Market. Some meas-
ures can be implemented by the EU unilaterally, whereas others need
cooperation between the EU and third countries, which can be im-
plemented through bilateral trade agreements or regulatory dia-
logues.

1. Measures in the EU (similar commitments would also be desirable in
third countries, at least in the EU’s major trading partners)

e Within the framework of the helpdesk for trade and investments
in the EU, information should be provided on rules and regula-
tions governing delivery of services in the EU Member States, in-
cluding those governing temporary movement of natural persons.
The helpdesk could also aid third country companies to complete
procedures and formalities necessary to obtain authorisations
needed for market access.

e Directed towards all third countries, the EU could introduce
automatic granting of authorizations, necessary for market ac-
cess, in cases where a competent authority fails to respond or
take decisions on applications.

e Introduce requirements for ex ante notifications, to all third
countries, of national proposals for new technical requirements
on service providers.
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2. Measures for deeper cooperation between the EU and third countries

Explore the possibilities of introducing a requirement, on a best
endeavour basis, on administrative cooperation with third coun-
try authorities before national authorities take action to restrict
the movement of services.

National standardization organisations should be invited to pro-
vide the services industry with more information about the bene-
fits of standards to promote trade in services and to encourage
the services industry to actively participate in the standardisation
process.

Explore the possibilities of negotiating bilateral or regional ar-
rangements with third countries to ensure regulatory conformity
with EU rules on services. Such arrangements would secure mu-
tual access to the other’s services market.

3. New ways to negotiate multilateral commitments in trade in services

The EU should lead the discussion on new ways to negotiate fur-
ther and deeper multilateral services liberalisation post-DDA.
Negotiations could be sectoral and focus on market access or
regulatory principles to strengthen competition in prioritized sec-
tors. They could be initiated either by ministerial decisions or use
the yet untried negotiation method developed in the “modalities
for autonomous liberalization™.
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1. Introduction

1.1 The importance of trade in services for the EU

In 2006, services represented 27% of total EU exports and 22% of im-
ports. As services represent around three fourths of GDP and employ-
ment in the EU, there appears to be a great unexploited potential for in-
ternational trade in services. To some extent the low proportion of ser-
vices in total can be explained: certain services are not very “tradable”
for technical reasons and there are cultural and linguistic barriers to oth-
ers.

The Commission communication Global Europe states that services is
one of the keys to EU competitiveness and an area of European compara-
tive advantage with the greatest potential for growth in EU exports?.

Improving the situation in key service sectors will have positive spill
over effects in the economy as a whole since many services are used in
the production of both goods and other services. Examples are transport,
logistics, financial services, telecommunications and legal services. Lib-
eralisation resulting in lower prices and improved variety of choice will
benefit industrial as well as private consumers of services.?

1.2 The situation for trade in services today

The situation in the EU

The quality of an economy’s internal rules matters both for internal com-
petitiveness and for trade with third countries. Firms surviving a highly
competitive home market can also be successful in a global arena.* One
OECD study even finds that regulatory conditions in the home market
matter more for export performance than conditions in the importing
market in some business services and in financial services.’

L 1f intra-EU trade is included, the figures are lower — 22% of total exports and 19% of
imports. Source: WTO International Trade Statistics 2007. The figures only include
cross-border trade, i.e. not the other three modes of delivery. .

Z Together with knowledge, innovation, intellectual property and the efficient use of
resources.

¥ One study finds that countries that fully liberalise the telecom and financial sectors
will experience growth rates that are up to 1.5 percentage points higher than rates in
other countries. (Mattoo, Aaditya, Randeep Rathindran & Arvind Subramanian (2006)
“Measuring services trade liberalization and its impact on economic growth: an illustra-
tion”. Journal of Economic Integration 21: 64-69)

* The positive influence on trade of competitive home markets has been shown in Sé-
bastien Miroudot, Enrico Pinali and Nicolas Saunter “The impact of pro-competitive
reforms on trade in developing countries”. OECD Trade policy Working Paper no 54,
15 June 2007. TD/TC/WP(2006)31/FINAL.

® Henk Kox and Hildegunn Kyvik Nordés “Services trade and domestic regulation”.
OECD Trade policy Working Paper no 49, 14 February 2007,
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The EU is a rather open market in services compared to many other ma-
jor markets in the world.® The liberalisation, simplifications and rules
harmonisation within the EU also benefit third-party firms and thus com-
petition. However, there is room for improving the climate further and
the same applies to third countries, the EU’s trading partners.

The scope of the Treaty in relation to third country companies

The central principle governing the Internal Market for services is set out
in the Treaty on the European Union (articles 49 and 50). It guarantees
companies established on the Internal Market the right to provide ser-
vices on the territory of another EU Member State. Article 43 spells out
the principle of freedom of establishment on the Internal Market.

Service providers and service recipients established outside the EU can
not a priori rely on the Treaty to base a claim to the right of free move-
ment. However, companies from third countries can, indirectly, benefit
from free movement on the Internal Market if they establish an inde-
pendent legal person in a Member State according to the legal require-
ments of that state. Once firmly established as a company under, for ex-
ample German law, the company can access the national markets of other
Member States on the same conditions as any other German company.

Obstacles to trade in the Internal Market

In 2002, the European Commission identified a number of obstacles that
hampered trade in services on the Internal Market.” These obstacles ex-
isted despite the fact that the Member States already share a supra-
national legal order in the field of services. The report later formed the
basis for the Commission’s proposal for a directive on services in the
Internal Market. Among the identified obstacles were:

e Lack of easily accessible, clear and correct information regarding
national requirements to enter a market.

e Lack of transparency regarding which authorizations were needed
to access the national markets and how these authorizations could
be obtained.

e Lack of administrative cooperation between the competent au-
thorities in the Member States that often resulted in misapplica-
tion of Community law whereby the service provider unfairly was
burdened with proving his right to access the national market.

TD/TC/WP(2006)20/FINAL.

® The National Board of Trade has previously found that the EU is probably more open
than Canada and Japan in services, and in many sectors also more open than the US.
The National Board of Trade (2005) “Open for Business? A comparative analysis of the
trade policies of the European Union, the United States, Canada and Japan”

" COM (2002) 441 final.
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e Insufficient knowledge among competent authorities about the
content and proper application of Internal Market rules.

e Lack of legal certainty as a result of non-transparent processing of
applications for national authorizations. The fact that applications
for authorizations often took very long time to process was also
part of the problem in this context.

The Services Directive in relation to third country companies

The EU Services Directive was adopted in December 2006° and will
have to be transposed by Member States by the end of 2009. It seeks to
coordinate — not harmonize — national rules in order to reduce the barri-
ers to trade identified by the Commission. The directive aims to improve
the competitiveness not just of service enterprises, but also of the Euro-
pean industry as a whole. It will remove discriminatory barriers, cut red
tape, modernise and simplify the legal and administrative framework and
make national administrations co-operate more efficiently and systemati-
cally.” 1t will also strengthen the rights of users of services.

Much like the Treaty, companies from third countries that do not consti-
tute a legal entity within the Community cannot rely directly on the Ser-
vices Directive in order to access the Internal Market. The reason is a
matter of jurisdiction as well as a matter of hierarchy of norms. The Ser-
vices directive is a piece of secondary legislation based on the Treaty and
applies therefore only to companies established within the Internal Mar-
ket. The situation is made clear in recital 36™° of the directive and in arti-
cle 1 which stipulates that the directive applies to service providers estab-
lished in a Member State. However, again, as soon as a company from a
third country has established itself through a legal person within a Mem-
ber State it may indirectly benefit from the directive.

If the Services Directive is correctly implemented and applied in the
Member States it therefore will solve most of the barriers in the Internal
Market, but the barriers will remain for third country service providers
not yet established in the EU.

8 Directive 2006/123/EC

® Using the IMI (Internal Market Information system).

19«0On the other hand, the concept of a provider should not cover the case of branches
in a Member State of companies from third countries because, under Article 48 of the
Treaty, the freedom of establishment and free movement of services may benefit only
companies constituted in accordance with the laws of a Member State and having their
registered office, central administration or principal place of business within the Com-
munity.” (emphasis added)
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The Commission has also made efforts outside the Services Directive for
improving EU coordination, competitiveness and effectiveness in various
service sectors, for example in retail financial services' and health care
services'. There are also initiatives to coordinate rules regarding labour
mig{gtion to the EU, for example regulations for intra-corporate transfer-
ees.

The situation in third countries

Substantial barriers to service trade remain in many of EU’s key trading
partners. To improve the opportunities for European exporters, the EU is
a main demandeur for ambitious results in regards to international ser-
vice trade liberalisation. The goal is pursued both in the WTO Doha ne-
gotiations, and bilaterally in new free trade agreements with partners in
Asia, the Mediterranean and Latin America.

EU interests also extend to better regulation and transparency in services,
in order to underpin market access. One part of this is negotiating multi-
lateral disciplines on domestic regulation in services within the DDA to
add to and complete the current GATS provisions on transparency and
domestic regulation. The bilateral trade agreements also include regula-
tory provisions.

1.3 What could be done to enhance competition and
trade in services?

In this paper, the Board makes a number of suggestions for further efforts
to reduce these various obstacles to trade in services, thus benefiting the
EU economy. Some of them are measures that the EU can take unilater-
ally. Similar efforts could be desirable in third countries, at least in our
major trading partners. Other measures require cooperation between the
EU and third countries, possibly in bilateral, regional or multilateral con-
texts. Finally, we suggest measures to improve results in the WTO nego-
tiations.

1 See Commission Staff Working Document “Initiatives in the area of retail financial
services”. Accompanying document to the Communication from the Commission to the
European Parliament, the Council, the European Economic and Social Committee and
the Committee of the Regions A single market for the 21% century (COM(2007) 724
final).

12 In September 2006, the Commission issued a “Consultation regarding Community
action on health services” (SEC (2006) 1195/4), inviting input from members and stake-
holders for how to handle health services on the European level. Replies have been
collected, but there is as yet no follow-up.

3 See Communication from the Commission on a “Policy Plan on Legal Migration”
SEC(2005)1680 and the Commission proposal for a Council Directive on a single ap-
plication procedure for a single permit for third-country nationals to reside and work in
the territory of a Member State and on a common set of rights for third-country workers
legally residing in a Member State (2007).
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Our proposals build mainly on suggestions made previously or on meas-
ures that have been shown to work in the EU or elsewhere, thus building
on previous research and best practices.

In the case of features used in the EU, focus is on those that seek to coor-
dinate — not harmonize — national rules in order to abolish barriers to
trade. These do not require participating countries to share a supra-
national common legal order and could therefore very well be employed
in order to enhance trade between third countries and the EU. They have
worked as tools to facilitate intra-EU trade and there is no obvious reason
why they should not have the same positive effects on trade between the
EU and third countries. Relevant coordinating tools are primarily found
in the Services Directive which contains a number of instruments that can
be used between the EU and other countries as benchmarks to increase
international trade, even though they have been devised solely for the
Internal Market:

¢ Single points of contact (articles 6-8)
e Administrative cooperation (articles 18, 28-31 and 35)

e Notification of national proposals containing technical rules (arti-
cle 15.7)

e Grant of authorisation in the case of failure to respond by a com-
petent authority (article 13.4)

e Improving quality and comparability between services and ser-
vice providers (article 26

e Developing common codes of conduct among professional or-
ganisations in order to facilitate trade in services (article 37)

While our focus is on regulatory coordination, from an economic per-
spective we also make some suggestions in a more long-term perspective.
Legally remote but interesting measures are those that extend the legal
effects of the Treaty and the Services Directive to third countries in order
to include modes of supplying services on a temporary basis without a
previous establishment in a Member State.

14 Member States shall, with a view to ensure the quality and comparability of services
and of their provision, in cooperation with the Commission promote: i) the introduction
of certification and assessment by independent accredited bodies or drawing up their
own quality charter or participation in quality charters or labels drawn up by profes-
sional bodies at Community level, ii) information of the significance of quality labelling
existing in the Member States, iii) inter alia, professional bodies to cooperate at Com-
munity level in order to promote the quality of service provision, especially by making
it easier to assess the competence of a provider, iv) information on the significance of
certain labels and the criteria for applying labels and other quality marks relating to
services can be easily accessed by providers and recipients, and v) the development of
European standards.
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There are several instruments at hand in order to promote measures to
improve trade with partner countries. Currently, the EU has bilateral
agreements in force with a number of countries in Latin America, Africa,
the Mediterranean region and Eastern Europe. These agreements have
provisions for revising and strengthening cooperation where both parties
so agree. There are also a number of trade agreements being negotiated at
the moment. The Commission already plans to further strengthen regula-
tory cooperation in these agreements, especially with regard to
neighbouring countries, but also elsewhere.™

Several of the EU’s partners in these agreements are of limited economic
interest to European industry. With some of our largest trading partners —
the US, Japan, Canada, China and Russia — there are instead various
forms of dialogues and forums in place to foster closer cooperation.™
They are not aimed at negotiating market access, but at exploring deeper
integration through regulatory convergence, where possible. Just like the
bilateral trade agreements, these dialogues may be used as vehicles for
some of the measures proposed below.

2. Measures in the EU

2.1 Improving transparency for services suppliers

Transparency is a key principle for good regulatory practice. It is also an
important tool in preventing unnecessary barriers to trade in both goods
and services. With transparency, importers and exporters will get accu-
rate information on opportunities and costs associated with trading,
which contributes to more efficient markets. Transparency is also an im-
porteg\t factor in determining a country’s attractiveness to foreign inves-
tors.

> The strategy includes several instruments such as convergence towards EU rules,
agreement on common principles, regulatory dialogues, problem-solving mechanisms
and increased regulatory transparency. See Commission Staff Working Document “The
external dimension of the single market review”, p 10. Accompanying document to the
Communication from the Commission to the European Parliament, the Council, the
European Economic and Social Committee and the Committee of the Regions A single
market for the 21* century (COM(2007) 724 final).

18 The Transatlantic Economic Council (USA); EU-Japan Regulatory Reform Dialogue;
Canada-EU Trade and Investment Enhancement Agreement; negotiations on a new
Partnership and Co-operation Agreement with China; and a Road map on the common
economic space between EU and Russia.

7 Kox and Nordas (2007) op cit p. 30. Zdenek Drabek and Warren Payne “The impact
of transparency on foreign direct investment”, WTO Staff Working Paper ERAD-99-02
(November 2001). Measuring the impact of regulatory transparency on foreign direct
investment, Drabek and Payne find that non-transparency imposes additional costs on
businesses, reduces predictability and can hinder cross-border mergers and acquisitions.
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Problem description — general

International obligations on transparency in services are inadequate, as is
compliance.’ Transparency could also be much better in the EU, regard-
ing publication of relevant laws, regulations, and administrative require-
ments relating to services.

Currently, it is not always easy to access the relevant information. Barri-
ers to trade are all non-tariff barriers, which by nature are less transparent
than tariffs. Finding information can also be complicated due to the fact
that services can be delivered through four different modes: movement of
the service, movement of the consumer, movement of the firm (commer-
cial establishment), or movement of the individual service supplier (tem-
porary movement of natural persons). The different modes are sometimes
regulated separately. Another difficulty can be that important regulations
for the EU market may be found both on Community and Member levels.

The GATS obliges Members to create national contact and enquiry
points, but they are aimed at other Member governments only, not at the
private companies that actually trade. The points appear to be little used
and not effective in promoting transparency.*® Other transparency meas-
ures in the GATS are not very helpful either.?’

Problem description — temporary movement of natural persons

Transparency is important for all modes, but in the current situation the
problem is perhaps most acute for temporary movement of natural per-
sons — both for commercial reasons and due to current information defi-
cits.

18 See Keiya lida and Julia Nielson (2003) “Transparency in domestic regulation: prac-
tices and possibilities” in Aaditya Mattoo & Pierre Sauvé (eds) Domestic regulation and
service trade liberalization, The World Bank; and OECD (2000) “Strengthening Regu-
latory Transparency: Insights For The GATS From The Regulatory Reform Country
Reviews" TD/TC/WP(99)43/FINAL, p. 16.

9 There may be practical difficulties relating to the range and diversity of issues in
services trade. Most of the points refer to a contact within a ministry for trade or exter-
nal relations — not to experts on national legislation.

%0 See lida and Nielson (2003). Members in general rarely notify the WTO of significant
regulatory changes (GATS article 111.3). Only eight EU Member States notified some-
thing between 1995 and 2007. The national schedules of specific commitments on mar-
ket access and national treatment in different service sectors rarely, if ever, reflect the
real regulatory situation.
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Temporary movement is of great importance to high-income countries
like those in the EU. There are substantial flows of personnel from and
among high-income countries as well as potential for further facilitating
such flows.?! European service suppliers have strong offensive interests
in securing more market access and more transparent information sys-
tems abroad as well as at home.? It is also of interest from the point of
view of European governments as the demographic changes will lead to
relatively fewer workers as well as increased demand for health care ser-
vices in the growing group of elderly citizens. Employers within certain
sectors or professions are already finding it difficult to recruit, and others
may soon find themselves in the same situation?.?* Larger flows of tem-
porary movement can be one way to alleviate labour shortages.

The problem is that information for temporary movement of natural per-
sons is difficult to come by — partly because it is not harmonised between
EU Member States and partly because it touches on sensitive issues re-
lated to migration, labour markets and national security generally.

Furthermore, temporary movement is generally regulated by migration
law rather than by trade or investment laws. In Sweden, for example, the
applicable rules are found in laws on migration and labour and some of
them are only readily available in Swedish.

The Swedish system for entry for natural persons is in many ways more
liberal than the Swedish commitments under the GATS. However, the
terminology used in the system is not consistent with that of the GATS.
No distinction is made between temporary service delivery vs. access to
the employment market, nor between service and non-service activities —
distinctions that are central in the GATS. Even in cases where Swedish
categorizations are almost consistent with those of the GATS, different
terms are used. This “terminology gap” coupled with more liberal exist-
ing regimes than the committed ones can also be found in other EU
Members as well as in many other countries.?* This contributes to the
lack of transparency.

1 OECD (2003) “Service Providers on the Move: The Economic Impact of Mode 4”,
TD/TC/WP(2002)12/FINAL, pp. 15-16.

22 Services being characterised by high income-elasticity and difficulty of substituting
capital for labour, the main way for companies to adjust to shifts in demand is through
labour force flexibility. For an international company, transferring personnel between
countries can help smooth fluctuations in demand in different markets. Temporary
movement also tends to generate new FDI flows. It is furthermore a fact that for highly
skilled people there is now an international job market where companies need to be able
to compete. (OECD 2003, p 20, op cit. See also European Services Forum: Fourth ESF
position paper on the temporary movement of persons, 11 April 2005)

“% See ”Arbetskraftsinvandring till Sverige — forslag och konsekvenser”. Slutbetankande
av Kommittén for arbetskraftsinvandring. Stockholm 2006. SOU 2006:87, p. 78f.

 See e.g. case studies of Australia, Canada, Germany and the US in Aaditya Mattoo &
Antonia Carzaniga (eds) Moving people to deliver services. The World Bank, 2003.
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The proposal

Within the framework of the helpdesk for trade and investments in
the EU, information should be provided on rules and regulations
governing delivery of services in the EU Member States, including
those governing temporary movement of natural persons. The help-
desk could also aid third country companies to complete procedures
and formalities necessary to obtain authorisations needed for market
access.

Removing the obstacle of “lack of information” about Internal Market
rules as well as requirements on authorisations that exist under national
law in the Member States is an important step to open up the Internal
Market to increased services competition. Another report in our series is
about an “EU Helpdesk for Trade and Investments® and proposes a
helpdesk aimed at facilitating trade and increasing transparency for
European importing companies and third country exporters. This pro-
posal is intended to work within the same framework, but gives specifics
on what would be interesting information to provide in relation to ser-
vices.

Firstly, information should be provided on all modes of delivery. As de-
scribed above, it is important to provide information on migration rules
that relate to temporary movement of services suppliers. Information
should describe visa rules®®, requirements for work permits, necessary
documentation, place, times and fees for applications, permitted length of
stay, possibility of extension, sectors where any specific conditions ap-
ply, rules regarding spouses or families, possibility of appeals and con-
tact points for further questions. If there are economic needs tests or la-
bour market tests in place, their criteria, procedures and objectives ought
to be described.?’

It may be politically sensitive to include migration rules in this kind of
trade instrument. However, due to its central commercial role and ne-
glected potential so far, we consider it important to treat temporary
movement of services suppliers like any other trade issue, and not sepa-
rately as today.

%5 For this report and the others in the series “The contribution of trade to a new EU
growth strategy”, please see www.kommers.se/trade&growth

%% Visa issues are not a part of GATS or bilateral agreements on trade in services but
factually a constraining factor for businesses, especially when there is lack of clarity and
certainty in the rules (OECD 2003, p 15-16). It would be good practice to provide this
information, although members have no international commitments to do so.

%7 See suggestions in lida and Nielsen (2003), op cit.
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Secondly, it would be important to have translations, at least of the most
important documents, e.g. into at least one of the WTQO’s official lan-
guages — English, French or Spanish.?®

Thirdly, in line with the contact points established under the EU Services
Directive, the helpdesk might also be used for helping third country
companies to complete procedures and formalities necessary to obtain
authorisations needed to gain market access in a Member State of the
EU.? This would be very helpful for third country companies exporting
to the EU as well as for those established in the Internal Market.

Fourthly, it may be necessary to have a network of national contact
points for services in the Member States to complement the central one.
A central helpdesk can provide information on Community law and cer-
tain requirements in the Member States. For questions regarding specific
national or local requirements for authorisations to provide services, the
central helpdesk should be able to signpost the company to a national
contact point. There are two reasons for such a set-up. One is that exist-
ing EU legislation is mainly in the form of directives, which may be im-
plemented somewhat differently in different states. Another is that some
rules in the EU Member states are outside the harmonised area of law,
but could still cause market access barriers. It might then be unfeasible to
provide information on all systems in one helpdesk.

Our idea is not new. It has been promoted by the OECD which has com-
mended the practice of some OECD countries to maintain a central code
of all relevant regulations and disseminate this code electronically to all
interested parties on a government-operated website.*® Similar ideas have
also been brought forward several times in the WTO.*

%8 By contrast, in Sweden today important documents such as the guidelines on work
permits issued by the Unemployment Office are only readily available in Swedish.

2 According to article 6.1(a), single contact points shall ensure that it is possible for
providers to complete “all procedures and formalities needed for access to his service
activities, in particular, all declarations, notifications or applications necessary for au-
thorisation from the competent authorities (...).

%0 OECD 2000 op cit.

31 E.g. that Members should find a “common, practical and effective way to improve the
information related to their horizontal mode 4 commitments” and that “members should
provide certain information on a voluntary, rather than a responsive, basis and the in-
formation provided would be available to all members, including their trade policy
officials and business people”. “Proposal on transparency of horizontal mode 4 com-
mitments” Communication from Canada to the Council for Trade in Services, Special
Session, 21 June 2005, TH/S/W/47. The submission includes a transparency template
on what type of information could be supplied and how, both on a horizontal and a
sectoral basis. Australia later tabled a submission which made use of the Canadian tem-
plate (“Transparency template — Australia’s revised horizontal mode 4 offer” Commu-
nication from Australia to the Council for Trade in Services, Special Session, 30 June
2005, TH/S/W/48).
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The helpdesk would allow the EU to lead by example in the field of
transparency, and provide a model that could be an inspiration to our
trading partners. The EU could promote it through regulatory dialogues
or bilateral trade agreements. The idea could also be taken up in the
WTO again, in or after the current round.

2.2 Automatic granting of authorizations in certain cases

Problem description

Service providers on the Internal Market have complained about the arbi-
trary use of powers by national competent authorities as well as indeter-
minate or excessively long periods before a response is given. The com-
petent authority may fail to inform the applicant of the stages of due
process, the estimated time it will take to process the application as well
as the possible need to prolong the processing time. Such practices have
particularly significant dissuasive effects on service providers wishing to
develop their activities in a foreign market.

The proposal

Introduce automatic granting of authorizations, necessary for mar-
ket access, in certain cases where a competent authority fails to re-
spond or take decisions on applications.

In the Services Directive, a rule has been introduced for automatic grant-
ing of national authorisations in certain cases. It applies when a complete
application from a service provider has been delivered to a competent
authority in the host Member State, but the authority has failed to re-
spond to it within the time period set or extended by the authority. * This
rule could be extended to apply to all applicants, notwithstanding their
country of origin. It would improve legal certainty and facilitate estab-
lishment on the Internal Market.

The aim of the proposal is to remove the possible abuse of administrative
power, not to deny competent authorities of their possibilities to perform
effective market surveillance. The rule should for example not apply in
cases where the applicant has provided the competent authority with an
incomplete application. However, it is important for the competent au-
thority to communicate with the applicant if the application is in any way
incomplete.

Much like the helpdesk, this proposal could be unilaterally implemented
by the EU, but should preferably also be adopted by trading partners.

32 Article 13.4
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2.3 Pre-empting the emergence of barriers to trade in
services

Problem description

Transparency is useful not only ex post (in relation to already established
rules), but also ex ante — before new regulations are adopted. If interested
persons are allowed to see and comment on national proposals it may
pre-empt the adoption of rules that threaten to become new barriers to
trade, something that is otherwise difficult to prevent.

Requirements to notify new regulatory proposals exist in several areas.
Concerning goods, there is the WTO-TBT agreement where a duty to
notify a proposal is triggered when the national proposal is deemed to
have an effect on international trade or if the proposal deviates from in-
ternational standards. On the EU Internal Market, a duty to notify techni-
cal requirements on goods is regulated by directive 98/34/EC, laying
down a procedure for the provision of information in the field of techni-
cal standards and regulations. Directive 98/48/EC provides for a similar
procedure in the area of “Information Society Services”.

In the Services Directive, a notification procedure covering services, fal-
ling within the scope of the directive, has been introduced.*® Member
States shall notify the Commission of any new laws, regulations or ad-
ministrative provisions which set requirements that may hinder the provi-
sion of services, together with the reasons for those requirements. The
Commission shall communicate the provisions concerned to the other
Member States. Such notification shall however not prevent Member
States from adopting the provisions in question after the consultations.

The proposal

Introduce requirements for ex ante notifications, to third countries,
of national proposals for new technical requirements on service pro-
viders.

A system for notification of national proposals for new technical re-
quirements on service providers as well as requirements on the content of
the services themselves could be introduced between the EU and third
countries, modelled after the procedure in the Services Directive. It could
be applied unilaterally by the EU or constructed as a requirement bilater-
ally between the EU and our trading partners, at least the major ones.

3 Article 15.7 of the services directive.
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In the long run, it is also conceivable as a multilateral commitment. In the
current DDA negotiations, there are discussions on whether to introduce
an obligation for “prior comment” in regards to domestic regulation in
services.

3. Measures for deeper cooperation between
the EU and third countries

3.1 Administrative cooperation between competent au-
thorities

Problem description

In the 2002 survey of the Internal Market, it was found that lack of ad-
ministrative cooperation between the competent authorities in the Mem-
ber States often resulted in situations where the service provider was un-
fairly burdened with proving his right to access the national market.

The Services Directive therefore introduced obligations on administrative
cooperation® in certain cases where Member States wish to restrict the
free movement of services in respect of a provider established in another
Member State. In certain circumstances, the competent authority in the
host country must exhaust the possibilities of administrative cooperation
with the competent authorities in the Member State where the service
provider is established (the home country), before adopting such restric-
tions. Only after administrative cooperation has proven insufficient or
inadequate to settle the problem underlying the intent of the competent
authority to intervene, an intervention against the service provider is pos-
sible.

In their communication with each other, EU competent authorities rely
on an electronic system for information exchange (IMI) which allows
them to communicate with each other through a database using their own
native language.

The proposal

Explore the possibilities of introducing a requirement, on a best en-
deavour basis, on administrative cooperation with authorities in
third countries before national authorities take action to restrict the
movement of services.

3 Articles 18, 28-31 and 35
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The obligations on cooperation in the Services Directive are compulsory
for EU Member states only. However, they could be introduced with
third countries as well on a best endeavour basis, at least initially. Re-
moving the burden of proof on service suppliers from third countries
would facilitate their market access. Perhaps it would be possible for
third countries on a sector by sector basis to be connected to the IMI sys-
tem for information exchange between competent authorities and mutual
assistance in market surveillance. The techniques employed in the IMI
system allows for additional languages to be added.

3.2 Voluntary standards and other mechanisms

Problem description

Barriers to trade in services are often caused by the lacking comparability
of the content of services and more specifically differing rules on the
terms of service provision (how the services shall be provided, what they
should contain, the rights of customers in case of disputes etc). This is
partly due to a lack of standards for services. Standardisation in services
has so far received much less attention than in goods and this might con-
stitute a problem as services trade grows. There are indications related to
goods trade that a lack of standards can cause obstacles to trade® as the
transaction costs increase.

The proposal

National standardization organisations should be invited to provide
the services industry with more information about the benefits of
standards to promote trade in services and to encourage the services
industry to actively participate in the standardisation process.

Ways to improve comparability between services are envisaged in the
Services Directive through articles 26 and 37. Article 26 deals with stan-
dards. Insofar as the EU and its Member States have the ambition to de-
velop European standards in the field of services, these standards should
be modelled with a view of making them international standards. At the
same time, European standards should be made with due consideration to
or, when appropriate, by adoption of relevant international standards.

% Moenius (2003) finds that Japan has much fewer standards (for goods) than compara-
ble countries. This, he shows, causes a rather large barrier to trade, reducing imports
considerably.
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Article 37 of the Services Directive states that Member states shall, in
cooperation with the Commission, take accompanying measures to en-
courage the drawing up, particularly by professional bodies, organisa-
tions and associations, of codes of conduct aimed at facilitating the pro-
vision of services or the establishment of a provider in other countries in
the EU. Member States shall ensure that the codes of conduct are acces-
sible at a distance, by electronic means. Similar arrangements as in the
Services Directive article 37 could be made with third countries in order
to facilitate international trade in services.

In view of the aims to achieve enhanced comparability between services
as a means to promote trade, we propose that national standardization
organisations should be invited to provide the services industry with
more information about the benefits of standards and to encourage the
services industry to actively participate in the standardisation process

3.3 Bilateral or regional arrangements to promote trade
in services through regulatory conformity

Problem description

European Community law on services applies only to third country ser-
vice providers that are already established within the EU. In the same
way, EU service providers are required to establish themselves in a third
country according to national law in order to be active there.

More openness both with regard to imports and exports of services would
enhance trade and competitiveness worldwide.

The proposal

e Explore the possibilities of negotiating bilateral or regional ar-
rangements with third countries to ensure regulatory conformity
with EU rules on services. Such arrangements would secure mu-
tual access to the other’s services market.

Avrticle 49 of the Treaty states that the Council may, acting by qualified
majority on a proposal from the Commission, extend the provisions in the
Treaty’s chapter on services to third country service providers that are
established within the Community. Extending legal effects in this way
requires bilateral or plurilateral arrangements according to article 133 of
the Treaty.
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Agreements in the form of ACCAs® or PECAs® in the field of goods
could serve as benchmarks also in the field of services. However, they
must be tailored in order to cater for the special legal and practical pre-
conditions for international service provision. For example, the ACCA
and PECA arrangements on goods do not contain a prerequisite on estab-
lishment by the third country manufacturer in order to allow for free cir-
culation of goods. In contrast, access for third country service providers
requires that the company is established in the Community (article 49 of
the Treaty). The same is as a rule required from service providers from
the EU trying to access a third country market. A prerequisite in a bilat-
eral agreement on primary establishment for the third country service
provider, as stipulated in the second indent of article 49 of the Treaty,
would not contribute to more international trade in services than what the
Treaty already provides. A third country service provider can already
establish itself under national law in a member state of the EU and there-
after access the Internal Market. Moreover, a requirement of primary
establishment ignores the fact that modern service provision does not
always require the personal presence of the provider. Examples of cases
were services move across borders are online support services, call-
centre activities, consulting services etc.

For these reasons, the option to promote trade through a model inspired
by the ACCA and PECA arrangements should be legally explored also
for services. It could be a complement in bilateral or regional agreements
with third parties, providing for deeper and more complete market access
than such arrangements usually result in. In order to be of any practical
and economic added value for third country service providers, as well as
for EU companies, the agreement would stipulate that the territories of
the third countries that are parties to the agreements are to be considered
as part of the Internal Market for the purposes of the agreement.®

% ACCA: Agreements on conformity assessment and acceptance of industrial products.
Such agreements are being discussed between the EU and neighbouring countries.

¥ PECA: Protocol to the Europe Agreement on Conformity Assessment. Such pre-
accession agreements were concluded with all 12 EU candidate countries, except for
Poland.

% See for comparison article 36.1 of the EEA agreement and article 29 in the EFTA
agreement.

20(30)



EU institutions such as the European Commission and the European
Court of Justice do not have jurisdiction outside the EU. Much like the
EFTA Court and the EFTA Surveillance Authority, special institutional
arrangements would have to be set up. The proposal means that a third
country would adopt, for a specific or a group of specific services sec-
tors, the relevant “Acquis Communautaire”, including the existing and
future jurisprudence of the European Court of Justice. However, this
should not mean that possible future transgressions of the arrangement
would be settled by the European Court of Justice. This would instead be
the function of a joint institution (“Joint committees” etc.) for dispute
settlement that would be set up for the purposes of the arrangement. This
institution for dispute settlement would nevertheless have to take into
account the jurisprudence of the European Court of Justice in order to
ensure future conformity with Community law for the purposes of the
bilateral arrangement.

4. New ways to negotiate multilateral com-
mitments in trade in services

4.1 Problem description

Several studies find that high gains might be reaped from multilateral
services liberalisation.*® The highest gains would come in areas where
the current barriers are high, such as in temporary movement of service
suppliers.* New liberalizations would provide more opportunities for
European exporters as well as importers, thus contributing to EU growth.

However, very little liberalisation has so far been offered in the DDA
negotiations. Most participants have offered to bind current openness
levels only — and often not even going as far as that.** Many WTO Mem-
bers acknowledge that the current method of negotiating is ineffective
and resource-consuming. It is possible that new methods could improve
the quality of commitments. After the Doha round, Members should en-
gage in discussions on new ways to negotiate. As a main demandeur in
services, the EU should take a lead in such a debate.

% See e.g. Bernard Hoekman (2006) “Liberalizing trade in services: a survey”. World
Bank Policy Research Working Paper 4030, October 2006, and Philippa Dee & Kevin
Hanslow (2002) “Multilateral Liberalisation of Services Trade”, Productivity Commis-
sion Working Paper 1619, Australia.

0 Some studies show that liberalisation that leads to a 3% increase of temporary move-
ment would lead to global gains of well above 150 billion USD per year. L. Alan Win-
ters (2003) “The economic implications of liberalizing mode 4 trade” in Aaditya Mattoo
& Antonia Carzaniga (eds) Moving people to deliver services. The World Bank, 2003.

! The Chairperson of the Special Session of the Council for Trade in Services summa-
rized in 2005 that, if current offers were put into effect, “few, if any, new commercial
opportunities would ensue for service suppliers”. (WTO document TN/S/20). See also
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4.2 The proposal

The EU should lead the discussion on new ways to negotiate further
and deeper multilateral services liberalisation post-DDA. Negotia-
tions could be sectoral and focus on market access or regulatory
principles to strengthen competition in prioritized sectors. They
could be initiated either by ministerial decisions or use the yet un-
tried negotiation method developed in the “modalities for autono-
mous liberalization”.

Sectoral negotiations

Negotiations focussing on services, and only certain specific sectors at
that, may yield more ambitious results than the DDA and Uruguay round
practice of tying services to a large round of negotiations in all WTO
areas of competence. A sectoral approach may allow for a more “techno-
cratic” negotiation mode than today’s highly politicised climate. For
countries with small capacity it may be easier to manage one sector at a
time than all at once. In contrast to bilateral agreements, the resulting
liberalizations would be on a most-favoured-nation (MFN) basis and
have the potential to benefit all WTO Members.

There are no legal obstacles in the WTO to start such limited rounds. The
decision would be taken by the Ministerial Conference in accordance
with the normal principle of consensus.** Sectoral service negotiations
have taken place before, 1994-1997, concerning financial services, basic
telecommunications, maritime transport services and temporary move-
ment of service suppliers.*?

Martin Roy, Juan Marchetti and Hoe Lim: “Services liberalisation in the new generation
of preferential trade agreements (PTASs): how much further than the GATS?”, World
Trade Review (2007), 6:2, 155-192.

2 The Marrakesh Agreement Establishing the WTO, article IV.

*3 The common denominator was that commitments in the Uruguay round were consid-
ered inadequate by a large number of Members.
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The sectoral negotiations were started through Ministerial Decisions.*
They were open for all Members, but not everyone chose to participate.
Any resulting commitments were extended to all Members pursuant to
the MFN principle. The outcomes varied greatly between sectors. Nego-
tiations on maritime transport failed entirely and those on temporary
movement resulted in very few new commitments*. However, results in
the other two were substantial. 70 Members took new commitments in
financial services, covering more than 95% of world trade. 69 Members
made commitments in telecom, representing more than 91% of world
telecom revenue.*®

For Members to be willing to make sectoral commitments on an MFN
basis it seems necessary that a “critical mass” of countries is involved
that reaches at least 90% of the market value in question. The same fig-
ure is found in the plurilateral Information Technology Agreement (ITA)
in the WTO, which was set to come into force when Members represent-
ing approximately 90% of world trade had accepted to participate.

Industry support and connection to internal liberalisation efforts would
probably be determining factors for whether this critical mass can be
found. This could be seen in the negotiations on basic telecom and finan-
cial services. In these cases, countries were already reforming internally
and would probably have continued to do so even without the GATS ne-
gotiations. Success in a post-DDA agenda might depend on finding the
sectors that correspond to these conditions today and that are considered
economically critical by a large enough group of countries.

To promote both EU imports and exports, negotiations should take place
in sectors both where the EU is highly competitive and where we have
need of more import competition. Choosing sectors by this criterion
would also reduce the risk of only negotiating sectors of interest to de-
veloped countries, which might reduce pressure on these countries in
coming rounds to negotiate developing country interests as well.

In another of the reports in our series on a new growth strategy”’ it is
argued that priority could be given to negotiations in services related to
information and communication technology and climate-friendly tech-
nology, as these are highly important for innovation.

* See collection of GATS decisions on
http://www.wto.org/english/tratop_e/serv_e/gatsintr_e.htm#instruments

> Some improved access for independent foreign professionals in certain sectors, some
extended durations of stay. Only 6 members took new commitments.

“® The financial services were banking, insurance, securities and financial information.
Source: WTO homepage, information on the Post-Uruguay round negotiations
http://www.wto.org/english/tratop_e/serv_e/s_negs_posturuguay e.htm#protocols

" See www.kommers.se/trade&growth
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Credit for autonomous liberalisation

For sectoral negotiations to start, all Members must be willing to allow
them, as the WTO takes decisions by consensus. If some Members sho-
uld block such efforts, another way to start new negotiations could be to
use th‘g:3 Modalities for giving credit to autonomous liberalisation in ser-
vices.

Adopted by the WTO in 2003, the modalities have never yet been used.
They provide a framework where Members that have liberalised trade in
services of their own accord can seek “credit” for this from other Mem-
bers. Credit means that these Members can ask for “payment” in the form
of liberalisation in other Members or other Members refraining from pur-
suing a request towards the Member that has undertaken autonomous
liberalisation.

The modalities can provide a vehicle for pursuing further commitments.
Many Members, developing countries in particular, have made consider-
able unilateral liberalisations yet made weak offers in the DDA. There is
therefore plenty of autonomous liberalisation to negotiate about and if
credit is given in the form of new commitments, new liberalisations can
be the result. It could work both in a sectoral or a cross-sectoral ap-
proach.

Pro-competitive regulation

Improvements in market access may prove meaningless for both foreign
suppliers and domestic consumers if the regulatory regime does not sup-
port competition. Competition issues are often dealt with in bilateral
agreements, but has mostly been absent from the multilateral arena.*

One important exception is the Reference Paper for basic telecommuni-
cations which was adopted in 1997. It is a compilation of regulatory “best
practice” principles to which Members may commit in whole or in part.
It does not affect liberalisation per se, but it aims to ensure fair competi-
tion and may therefore underpin and strengthen existing levels of liber-
alisation. It includes provisions on competitive safeguards against domi-
nant suppliers, interconnection, universal service obligations, licensing
criteria, independence of the regulatory authority from all market partici-
pants and allocation and use of scarce resources.™

8 »Modalities for the treatment of autonomous liberalisation”. Adopted by the Special
Session of the Council for Trade in Services on 6 March 2003. TN/S/6.

“ There are provisions relating to competition in several WTO agreements (e.g. article
40 TRIPS on control of anticompetitive practices), but work in the special working
group on trade and competition was discontinued after the Cancun ministerial in 2003.
> The reference paper thus deals with the content of regulations, in contrast to the hori-
zontal disciplines on domestic regulations being developed in the DDA, pursuant to
article V1.4 GATS, which have a “good governance” or procedural focus.
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The reference paper has overall been a success story. Adherence is vol-
untary but strongly encouraged and quite successfully so.>! The paper has
helped several countries commit to and implement the principles.>® On a
global level, adopting the paper is associated with significant price reduc-
tions for mobile and local fixed line telecommunications.”

There are several other sectors where sound regulatory principles may
improve the market access situation, perhaps especially in other network
industries. Suggestions have been made in the WTO for reference papers
for the postal and courier sectors™ and the energy sector™. Transport,
port services, broadcasting and financial services are other possible con-
tenders.

To examine the extent to which the provisions in the telecom paper
would be relevant in other sectors WTO Members might undertake a
“sectoral testing exercise”.”” It should focus on which provisions could
be generalised and what would need to be added. In areas where other
international organisations have significant competence Members should
explore whether a close and mutually advantageous relationship between
the organisations might be established.®

> In 1997, 63 out of 69 Members taking commitments in basic telecommunications also
adopted the reference paper. Five other Members followed, and every new country that
has acceded to the WTO since 1997 has also adopted the paper.

52 Miroudot, Pinali and Saunter (2007) op cit.

5% Alexander Keck & Calvin Djiofack-Zebaze (2006) “Telecommunications services in
Africa: the impact of multilateral commitments and unilateral reform on sector perform-
ance and economic growth”. WTO Staff Working Paper ERSD-2006-10.

% Communication from the European Communities and their member states:
“Postal/Courier: Proposal for a Reference Paper”. TN/S/W/26, 17 January 2005.

% Communication from the United States: “Energy services”. S/CSS/W/24 (2000);
Communication from Japan: “Negotiation proposal on energy services”.
S/ICSS/W/42/Suppl.3 (2001); Communication from the European Communities and
their member states: “GATS 2000: Energy services”. S/ICSS/W/60 (2001).

% See discussion in Miroudot, Pinali and Saunter (2007) op cit.

> Such exercises were undertaken during the Uruguay round to test whether certain
GATT principles worked in the context of GATS or needed to be changed or added to.
Roseman (2003) op cit, p 103.

%8 This would be similar to what exists between the WTO SPS agreement and interna-
tional organisations such as the Codex Alimentarius Commission. Rickard Janda (2003)
“GATS regulatory disciplines meet global public goods: the case of transportation ser-
vices” in Aaditya Mattoo & Pierre Sauvé (eds) Domestic regulation and service trade
liberalization, The World Bank. Janda stresses that in developing rules for international
transport, the WTO would have to work very closely with the International Civil Avia-
tion Union and the International Maritime Organisation.
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How to move forward

The different options discussed above could be conceived of either sepa-
rately or together. It would be possible to e.g. have a sectoral approach
which is either mandated in the ministerial conference or which utilises
the modalities for autonomous liberalisation to bind and improve market
access. In these discussions serious consideration should be given to
whether new documents on regulatory principles might be developed. It
will depend on the outcome of the Doha negotiations whether it is most
important to focus on market access or on regulation.

An idea for the future: a new negotiation framework

A common denominator for the options above is that they more or less
stay within the current negotiation framework. They do not require any
changes in the GATS and are therefore relatively feasible.

A more radical suggestion to make negotiations more effective is to
abandon the current method for something more formula-based that
would make services more closely resemble other market access negotia-
tions. Kox and Lejour™ suggest that services could learn from the ap-
proach used in the agricultural negotiations where various forms of do-
mestic support have been investigated and sorted into different “boxes”
depending on how much they affect trade. Negotiations are then mainly
aiming at reducing the worst forms of subsidies and countries have an
incentive to revise their subsidies so they can be put into less trade-
restrictive boxes.

As barriers to service trade also are non-tariff based, they argue that this
approach could be imitated. Regulations affecting services could be clas-
sified into four different boxes depending on whether they are discrimi-
natory, are aimed at addressing national market failures and whether such
failures have international dimensions:

1. A “red box” with obvious and intentional trade restrictions, such
as price differentiation between domestic and foreign suppliers.
This would be a priority area in negotiations.

2. A “brown box” with measures intended to address domestic mar-
ket failures,®® but where their trade impact is unintentional and
sometimes unnecessary. Discussions should focus on how to im-
plement a principle of least trade-distortion.

% Henk Kox and Arjan Lejour: A different approach to WTO negotiations in services”.
CPB discussion paper no 36, July 2004.

% Here defined as measures intended to address asymmetric information, externalities
and the existence of set-up costs on production.
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3. A “blue box” with measures that regulate a market failure on the
national level even though international regulations would be
more efficient. Standards for accountants are a case in point. The
importance of correct accountancy regulation applies to all coun-
tries, but the standards can also affect trade. Negotiations should
aim at encouraging conformity with international standards, not
develop new standards as there are better forums for that.”*

4. A “green box” that would be non-negotiable — measures where
any trade restriction is accepted because of underlying important
national policy objectives.

With this approach, Members could focus negotiations on the box(es)
where the biggest and most “unnecessary” impacts on trade are found.

The downside is of course that agreeing on completely new negotiating
modalities would also take a lot of time and effort. Even more so since
the proposal does not differentiate between regulation that today falls
under the general obligations in article VI (non-discriminatory domestic
regulation) vs. under the specific obligations in articles XVI and XVII
(market access and national treatment limitations). These different regu-
lations are negotiated in completely different ways today. The first step
would have to be a thorough investigation of the different regulations in
existence — something that by itself may be positive, as it is generally
recognised that there is too little information on specific barriers to ser-
vice trade. While interesting, the idea upsets too much of the current
GATS architecture to be feasible in a shorter run. We therefore draw at-
tention to it for further discussion and inspiration rather than as a pro-
posal for the EU to pursue in the near future.

% The obvious difficulty is that there are very few international standards in services.
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